Rule Review Meeting – March 8, 2016 (Revised 03/04/16)

[bookmark: _GoBack]ITEM #1 – Director’s Review Rules
Staff note:  State Human Resource staff underwent a Lean project to review the director’s review process. Chapter 357-49 WAC provides employees the opportunity to request a review by the State Human Resource Director for certain actions taken by the employer. These rules describe what actions an individual can request a review of, the process for filing a request for a review, the process used to conduct a review and the rights of an employee to appeal to the Washington Personnel Resources Board.  
These rules were brought forward at the June 9, 2015 and November 10, 2015 rule meetings. Since then, we received additional comments regarding Chapter 49; WACs 357-49-0158, 357-49-022 and 357-49-018. These rules reflect those comments received and are colored with blue text for easy reference.
We are proposing permanent adoption at the May 12, 2016 director’s meeting.

AMENDATORY SECTION
WAC 357-16-155 Can an ((eligible's)) individual's name be removed from an applicant or candidate pool for a class or all classes in a class series? An employer ((or the director's office)) may disqualify an individual by removing ((or directing the removal of)) the individual's name from an applicant and/or candidate pool for a class or all classes in a class series at ((anytime)) any time for good and sufficient reason.

AMENDATORY SECTION

WAC 357-16-160 Must an applicant or candidate who has been removed for good and sufficient reason per WAC 357-16-155 be notified of the removal? When an applicant or candidate is removed from an applicant or candidate pool for good and sufficient reason per WAC 357-16-155, the employer ((or the director's office)) must notify the applicant or candidate at the time of the removal. The notice must be in writing and specify the reason for the removal. The notice must explain the right to request a review of the removal under the provisions of WAC 357-16-170, 357-16-175 and 357-16-180. For purposes of this rule, written notice may be provided using alternative methods such as e-mail, campus mail, the state mail service, or commercial parcel delivery in accordance with WAC 357-04-105.

AMENDATORY SECTION 

WAC 357-16-170 Can an applicant or candidate request a review of ((his/her)) their examination results or the removal of ((his/her)) their name from an applicant or candidate pool? An applicant or candidate may request a review of ((his/her)) their examination results or the removal of ((his/her)) their name from an applicant or candidate pool when the removal is due to good and sufficient reason under the provisions of WAC 357-16-155.

AMENDATORY SECTION

WAC 357-16-175 ((To whom and by)) When must an applicant or candidate request a review of the results of an examination or removal from an applicant or candidate pool? (((1) If the employer is responsible for the assessment process, requests for reviews of examination results under the provisions of WAC 357-16-170 must be made to the employer. If the department of enterprise services is responsible for the assessment process, requests for reviews of examination results under the provisions of WAC 357-16-170 must be made under the provisions of WAC 357-49-010.
(2) If the employer is responsible for the removal of an individual's name from an applicant or candidate pool for good and sufficient reason, the request for review under the provisions of WAC 357-16-170 must be made to the employer. If the director's office is responsible for the removal of an individual's name from an applicant or candidate pool for good and sufficient reason, the request for review will be under the provisions of WAC 357-49-010.
(3))) If an applicant or candidate requests a review of the results of an examination or removal from an applicant or candidate pool, the request ((for a review)) must be received at the employer's office ((or the director's office)) within twenty calendar days following notice of the action for which a review is requested.

AMENDATORY SECTION
WAC 357-49-010 For what actions ((can)) may an individual request a director's review? An individual may request a director's review of:
(1) ((If the department of enterprise services is responsible for the assessment process, an applicant or candidate may request a director's review of his/her examination results. If the director's office is responsible for the removal of his/her name from an applicant or candidate pool as specified in WAC 357-16-175 the individual may request a director's review. Director review decisions regarding the removal of an individual's name from an applicant or candidate pool or an individual's examination results are final and not subject to further review or appeal.
(2) An individual may request a director's review of the removal of his/her name from a layoff list as specified in WAC 357-46-145.
(3) An employee may request a director's review of the following:
(a))) Allocation or reallocation per WAC 357-13-080; ((or
(b) Performance evaluation process or procedure per WAC 357-37-080.
(4) An individual may request the director review his/her request for))
(2) Remedial action per WAC 357-19-430 or 357-19-450. Requests for remedial action must be received within thirty calendar days of the date the individual could reasonably be expected to have knowledge of the action giving rise to violation of the nonpermanent appointment or temporary appointment rules((.
(5) An employee may not request a director's review of:
(a) An alleged violation of civil service laws or rules including those pertaining to layoff, except for));
(3) Removal of ((his/her)) an individual's name from a layoff list as ((provided in subsection (2) of this section)) specified in WAC 357-46-145; or
(((b) The actions of reduction, dismissal, suspension, demotion or separation.))
(4) Performance evaluation process or procedure per WAC 357-37-080.

NEW SECTION

WAC 357-49-013 What actions are not subject to a director's review? The following actions are not subject to a director's review:
(1) Alleged violation of civil service rules including those pertaining to layoff, except for removal of an individual's name from a layoff list as provided in WAC 357-49-010(3); or
(2) Actions of reduction, dismissal, suspension, demotion or separation.
AMENDATORY SECTION
WAC 357-49-015 How does an individual or employee request a director's review? (((1))) Director's review requests must be filed ((in writing at)) with the ((office of the director.
(2) Review requests must include:
(a))) director's office. Review requests must include:
(1) The requestor's name ((and)), address ((of the employee, applicant or candidate)) and telephone number;
(((b))) (2) The name of the employer that took the action for which a review is requested;
(((c) A)) (3) If applicable, the employee representative's name, address and telephone number ((at which the employee, applicant or candidate can be reached;
(d)));
(4) For allocations and reallocations, the job classification or position of the employee;
(((e))) (5) A short statement of the grounds or reasons for the request((, and if applicable, the rule(s) the employee believes has been violated)); and
(((f))) (6) A short statement of the relief or remedy sought by the ((employee, applicant or candidate.
(3) The employee, applicant or candidate is responsible for notifying the director of any change in address or telephone number. Employees, applicants or candidates who are represented shall include the name, address and telephone number of their representative)) requestor.

NEW SECTION

WAC 357-49-0150 What happens if the individual requesting a director's review does not submit all the information required by WAC 357-49-015? (1) When the director or designee receives a request for review, the director or designee reviews the document(s) to determine whether the information required by this section has been provided.
(2) If any of the required information is not provided with the request for review, the director or designee notifies the requestor and instructs the requestor to provide the missing information and sends a copy of the notice to all parties.
(3) The requestor must provide the missing information to the director or designee and the requestor's employer, if applicable, as requested within twenty-one calendar days of the date the notification is mailed.
(4) If the requestor fails to comply with the requirements of this section, the director or designee may dismiss the request for review.



NEW SECTION

WAC 357-49-0152 Who is responsible to notify the director or designee when there is a change in address, telephone number or representation? The requestor is responsible for notifying the director or designee of their change in address, telephone number or representation.

NEW SECTION
WAC 357-49-0154 What actions will the director or designee perform once the request for a director's review is received? Once the request for a director's review is received, the director or designee will send acknowledgment including:
(1) Case number;
(2) Instructions on how to prepare and submit the exhibits;
(3) Information on how to expedite the allocation review process; and
(4) Any additional information needed.

NEW SECTION

WAC 357-49-0156 What documents must an employer provide when a request for director's review of an allocation or reallocation is filed? (1) The employer must provide all documents considered during its review. For allocation or reallocation reviews, the documents must include:
(a) Employee's position review request or equivalent;
(b) Supervisor's statement section of the position review request or equivalent;
(c) Employee's current position description form;
(d) Organizational chart containing the employee's position;
(e) Employer's decision letter; and
(f) All other documents considered during the review.
(2) All documents must be provided to the requestor and the requestor's representative, if applicable.
(3) The director or designee may request additional information at any time.



NEW SECTION

WAC 357-49-0158 What additional documents may the requestor submit when a request for director's review of an allocation or reallocation is filed? The requestor may submit additional documents that are not duplicates of documents already provided. The additional documents must be relevant to the time period under review.

NEW SECTION
WAC 357-49-016 What process is used to conduct a director's review? (1) The director's review is an informal process conducted by the director or designee.
(2) The review may be conducted by review of written documents, in person, by telephone or by other electronic means as determined by the director or designee.
(3) If the review is conducted by telephone, in person or by other electronic means, the director or designee shall prepare an official audio record of the review. A copy of the audio recording may be ordered from the director for a reasonable charge.
(4) The director or designee shall prepare a record of the documents reviewed and issue a written determination.

NEW SECTION

WAC 357-49-0165 Which director's review determinations may be appealed? The following director's review determinations may be appealed to the personnel resources board:
(1) Allocation or reallocation per WAC 357-13-080;
(2) Removal of an employee's name from a layoff list as specified in WAC 357-46-145; and
(3) Remedial action request per WAC 357-49-010(2).

AMENDATORY SECTION

WAC 357-49-018 ((Does an individual or an employer have)) Who has the right to appeal the results of a director's review ((to the board)) determination? ((Except as provided in WAC 357-49-010(1),)) Either party may appeal ((the results of the director's review to the board by filing written exceptions to)) the director's determination ((in accordance with chapter 357-52 WAC. In accordance with WAC 357-52-010, written exceptions for appeals of allocation or reallocation are filed:
(1) Through December 31, 2005, with personnel appeals board; and
(2) As of January 1, 2006, with personnel resources board)) to the personnel resources board for the actions listed in WAC 357-49-0165 by filing written exceptions in accordance with chapter 357-52 WAC.

AMENDATORY SECTION
WAC 357-49-022 Who has the burden of proof in a director's review? The ((individual or employee requesting the director's review)) requestor has the burden of proof in a director's review.
AMENDATORY SECTION
WAC 357-49-023 For purposes of this chapter, how must ((written)) documents be filed with the director? (1) Filing ((papers for director's review requests. Papers that must be filed with the director for)) by mail: Director's review requests are considered ((to be)) filed ((only)) when ((the papers are actually)) received in the director's review office in Olympia, Washington.
(2) Filing ((papers for director's review requests by telephone facsimile.)) by fax:
(a) ((Written)) Documents ((filed with the director for review requests by telephone facsimile)) by fax are considered ((received)) filed when a legible copy of the documents is ((reproduced on the director's telephone facsimile equipment in the director's review office)) received. If transmission begins after ((customary)) office hours, ((which are)) 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding legal holidays, the document will be deemed filed on the next business day.
(b) ((Any)) Documents ((filed with the director by telephone facsimile should be preceded)) by fax must have a cover page identifying the addressee; the ((party)) person making the transmission, including the address, telephone and ((telephone facsimile number of such party)) fax number; the review to which the document relates; the date of transmission; and the total number of pages included in the transmission.
(c) The ((party)) person attempting to file ((papers by telephone facsimile)) by fax bears the risk that the papers ((will)) may not be timely received or legibly printed, regardless of the cause. If the ((telephone facsimile)) fax is not legible, it will not be considered ((as if it had never been)) sent.
(((d) The original of any document filed by telephone facsimile should be mailed to the director within twenty-four hours of the time that the telephone facsimile was sent.
(3) The filing of papers for director's review requests)) (3) Filing by electronic mail ((("))e-mail(("))) ((is not authorized without the express prior approval of the director, and only under such circumstances as the director allows)): If the document is sent after office hours, 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding legal holidays, the document will be deemed filed on the next business day.

AMENDATORY SECTION

WAC 357-49-035 When does a director's review determination become final? (((1) Director review decisions regarding the removal of an individual's name from an applicant or candidate pool or an individual's examination results are not subject to further review or appeal and become final when notice of the determination is served on the parties.
(2) For all other director's determinations,)) If no exceptions are filed, the determination becomes final thirty calendar days after notice of the determination is served on the parties.

NEW SECTION
WAC 357-49-040 How are director's review determinations served? Service of director's review determinations is accomplished as provided in WAC 357-04-105.
REPEALER
The following sections of the Washington Administrative Code are repealed:

	WAC 357-49-017
	When is a director's review part of the appeal process?

	WAC 357-49-019
	What civil service rules govern the director's review process?

	WAC 357-49-020
	What process is used to conduct a director's review?

	WAC 357-49-025
	How must exhibits for director's reviews be prepared and exchanged?

	WAC 357-49-027
	What happens if the person requesting a director's review does not submit all the information required by WAC 357-49-015?







ITEM #2 – Higher Education - Leave Without Pay and Periodic Increment Date
Staff note:  The proposed change to WAC 357-31-346 clarifies that a higher education employee’s periodic increment date (PID) will be moved forward by one month when any period of leave without pay exceeds any ten working days in a month. This request to remove the requirement of “ten consecutive working days” came from several higher education institutions and confirms with both past and current practice. Adjusting for any ten days in the month ensures that the PID is deferred appropriately when the LWOP crosses into two separate months. This change also coincides with how sick leave and vacation leave are adjusted.
We are proposing permanent adoption at the May 12, 2016 director’s meeting.

REFERENCE ONLY
WAC 357-31-120
Do employees accrue sick leave if they have taken leave without pay during the month?
(1) Full-time general government employees who are in pay status for less than eighty nonovertime hours in a month do not earn a monthly accrual of sick leave. Time spent on temporary layoff as provided in WAC 357-46-063 is considered time in pay status for the purpose of this subsection.
(2) Full-time and part-time higher education employees who have more than ten working days of leave without pay in a month do not earn a monthly accrual of sick leave. Time spent on temporary layoff as provided in WAC 357-46-063 is considered time in pay status for the purpose of this subsection.

REFERNCE ONLY
WAC 357-31-175
Do employees accrue vacation leave if they have taken leave without pay during the month?
(1) Full-time general government employees who are in pay status for less than eighty nonovertime hours in a month do not earn a monthly accrual of vacation leave. Time spent on temporary layoff as provided in WAC 357-46-063 is considered time in pay status for the purpose of this subsection.
(2) Full-time and part-time higher education employees who have more than ten working days of leave without pay in a month do not earn a monthly accrual of vacation leave. Time spent on temporary layoff as provided in WAC 357-46-063 is considered time in pay status for the purpose of this subsection.

REFERENCE ONLY
WAC 357-31-180
When an employee has taken leave without pay during the month is the employee's rate of accrual adjusted for the leave without pay?
Leave without pay taken for military leave of absence without pay, for temporary layoff as provided in WAC 357-46-063, or for scheduled mandatory periods of leave without pay for employees in cyclic year positions do not affect the rate at which employees accrue vacation leave. For all other periods of leave without pay, the following applies:
(1) When a general government employee takes leave without pay which exceeds fifteen consecutive calendar days, the employee's anniversary date and unbroken service date are adjusted in accordance with WAC 357-31-345. These adjustments affect the rate at which an employee accrues vacation leave.
(2) When a higher education employee takes more than ten working days of leave without pay, that month does not qualify as a month of employment under WAC 357-31-165. Time spent on temporary layoff as provided in WAC 357-46-063 is considered time in pay status for the purpose of this subsection.

REFERENCE ONLY
WAC 357-31-347
Does leave without pay affect a higher education employee's seniority date?
In accordance with WAC 357-46-053, each higher education employer's layoff procedure defines how seniority is determined including any adjustments made for periods of leave without pay. As provided by WAC 357-19-297, scheduled cyclic leave without pay for an employee in cyclic year positions does not affect the employee's seniority date.

AMENDATORY SECTION
WAC 357-31-346 Does leave without pay affect a higher education employee's periodic increment date? For a higher education employee, the periodic increment date will be moved forward by one month when any period of leave without pay which exceeds ten working days in a month ((or ten consecutive working days)) except when the leave without pay is taken for:
(1) Military leave of absence without pay as provided in WAC 357-31-370;
(2) Compensable work-related injury or illness leave; and/or
(3) Scheduled periods of leave without pay for cyclic appointments in accordance with WAC 357-19-295.



ITEM #3 – Salary Determination Policy
Staff note:  The proposed language added to WAC 357-28-035(11) addresses the requirement from WAC 357-19-340 that upon return to a permanent position from a nonpermanent appointment, the employee’s base salary is determined by the employer’s salary determination policy. 
We are proposing permanent adoption at the May 12, 2016 director’s meeting.

REFERENCE ONLY
WAC 357-19-395
What return rights must an employer provide to a permanent employee who accepts a nonpermanent appointment?
At a minimum, the employer must provide the permanent employee who is leaving his/her position with the employer to accept a nonpermanent appointment access to the employer's internal layoff list at the conclusion of the nonpermanent appointment. If the employer agrees to return the employee to a position, the employee must notify the employer of his/her intent to return to a permanent position at least fourteen calendar days in advance of return unless the employee and employer agree otherwise. Failure of the employee to provide proper written notice to the employer may result in forfeiture of any return rights. Upon return to a permanent position, the employee's salary must be determined by the employer's salary determination policy.

AMENDATORY SECTION
WAC 357-28-035 What must be addressed in the employer's salary determination policy? The employer's salary determination policy must minimally address the following:
(1) Setting base salary for new employees;
(2) Increasing base salary in accordance with WAC 357-28-110 when an employee promotes to a position in a new class;
(3) Increasing base salary in accordance with WAC 357-28-110 when an employee promotes to a permanent position while in a nonpermanent appointment;
(4) Setting base salary in accordance with WAC 357-28-140 when an employee transfers to a new position;
(5) Setting base salary when an employee is appointed from an internal or statewide layoff list;
(6) Setting base salary when an employee is reallocated to a position with a lower salary range and the employee's previous base salary is above step M of the new salary range as permitted in WAC 357-28-120. Under no circumstance should an employee's salary exceed their previous base salary;
(7) Setting base salary when an employee demotes for reasons other than accepting a demotion in lieu of layoff or accepting a demotion when a position is reallocated;
(8) Setting base salary when an employee is reverted following a voluntary demotion;
(9) Authorizing premiums for recruitment and retention as provided in WAC 357-28-095 and 357-28-100; ((and))
(10) Setting base salary and progression based on recruitment and retention rather than years of experience for the nurse special pay salary schedules, if allowed by the employer; and
(11) Setting base salary in accordance with WAC 357-19-395 when an employee returns to a permanent position from a nonpermanent appointment.

ITEM #4 – WMS Medical Band (added 03/04/16)
Staff note:  The new rule addresses that decisions regarding placement of positions in the WMS medical band can only be made by the director. This request came from the Enterprise Classification, Compensation and HR Analytics team at Office of Financial Management to formalize what has been done since the inception of the WMS medical band. 

We are proposing permanent adoption at the May 12, 2016 director’s meeting.


NEW SECTION:

WAC 357-58-081 How are positions placed into the WMS medical band? Decisions regarding placement of positions in the WMS medical band can only be made by the Director.  In order for a position to be placed in the WMS medical band, agencies must submit a request to OFM for approval by the director.
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