

Rule Review Meeting – November 10, 2015

ITEM #1 – College Recruitment Program
Staff note: This item was discussed at previous rule meetings (February 2011, August 2012, October 2012 and June 2015). 
We are proposing the repeal of the College Recruitment Program (CRP) rules. The program’s original intent was to have a pool of college graduates to search from for positions which required a degree, but who possessed limited work experience. Current recruitment rules give employers the flexibility to support their college recruitment efforts.

These CRP rules were brought forward at the June 9, 2015 rules meeting. Since then we received comments which needed to be addressed and perform additional research. The CRP history is as follows: 

1991- New sections were added to create the college career entry program in HB 1035 and SB 5337, an act relating to improvement of the state’s human resource systems.  These bills were never passed or placed into RCW.

June 11, 1992 - CRP rules were presented to the personnel board.

August 1, 1992 - CRP rules were adopted.  

July 1, 2005 - CRP transferred over to WAC 357-16-040, 357-16-045 and 357-16-050 due to civil service reform.

Since there is not a statutory requirement and employers have the flexibility to support their college recruitment efforts, we are recommending that these CRP rules be repealed.
	
[bookmark: _GoBack]Additionally, comments were received on the proposal to repeal the standard application rule, WAC 357-16-060. This rule will remain in rule and will not be repealed because smaller agencies do not use the online recruiting system and still accept applications. 
We are proposing permanent adoption at the February 11, 2016 director’s meeting.

REPEALER
The following sections of the Washington Administrative Code are repealed:
WAC 357-16-040 What is the college recruitment program? The college recruitment program is a method of recruiting that employers can use to target recruitment activity to college graduates.

WAC 357-16-045 What is the purpose of the college recruitment program? The purpose of the college recruitment program is to:
(1) Recognize and support the present and future value of applicants with bachelor's and master's degrees for entry professional positions in state government;
(2) Provide an efficient method for all college graduates to apply for state employment;
(3) Enhance affirmative action and workforce diversity programs; and
(4) Ensure that employers maintain a competitive posture in the recruitment market.

WAC 357-16-050 How does the college recruitment program operate? Employers using the college recruitment program may limit their outreach efforts to recent college graduates and require that job seekers have completed specific internships, work-study assignments, fellowships, or received degrees from accredited higher education institutions in order to be eligible to apply.

Reference Only:

WAC 357-16-060 Must employers use a standardized application form when recruiting?
General government employers must use the standard application for employment prescribed by the director or an application form approved by the director. Higher education employers may develop their own application forms without director approval.


ITEM #2 – Government Federal Shutdown 
Staff note: Changes to the following layoff rules are necessary in the event that Congress fails to pass a continuing resolution or a federal budget in the future. These changes specifically address the temporary layoff notice period, timeframe and appeal rights when a temporary layoff is due to the failure of Congress to pass a continuing resolution or a federal budget.  
We are proposing permanent adoption at the February 11, 2016 director’s meeting.

AMENDATORY SECTION
WAC 357-46-064 Are there any limits to temporary layoff? Under the provisions of WAC 357-46-063, an employer may not:
(1) Furlough an employee for more than thirty calendar days in a calendar year; or
(2) Temporarily reduce an employee's regular work schedule to less than twenty hours a week for more than sixty calendar days in a calendar year.
The only exception to these limits is if the temporary layoff is due to the failure of congress to pass a continuing resolution or a federal budget.

AMENDATORY SECTION
WAC 357-46-066 What is the notice requirement to temporarily layoff an employee? An employer must provide the employee seven calendar days' notice of temporary layoff. The temporary layoff notice must inform the employee of their status during temporary layoff and the expected duration of the temporary layoff. Notice of temporary layoff may be provided by using alternative methods as described in WAC 357-04-105.
In the event that a temporary layoff is implemented due to the failure of congress to pass a continuing resolution or a federal budget, an employer must provide the employee at least one calendar day's notice of temporary layoff. The temporary layoff notice must inform the employee of their status during temporary layoff. Notice of temporary layoff may be provided by using alternative methods as described in WAC 357-04-105.

NEW SECTION
WAC 357-52-014 Does an employee who has been temporarily laid off due to the failure of congress to pass a continuing resolution or a federal budget, have the right to appeal the temporary layoff? An employee who has been temporarily laid off due to the failure of congress to pass a continuing resolution or a federal budget does not have the right to appeal the temporary layoff.
AMENDATORY SECTION
WAC 357-58-553 What is the notice requirement to temporarily layoff a WMS employee? An employer must provide the WMS employee seven calendar days' notice of temporary layoff. The temporary layoff notice must inform the WMS employee of their status during temporary layoff and the expected duration of the temporary layoff. Notice of temporary layoff may be provided by using alternative methods as described in WAC 357-04-105.
In the event that a temporary layoff is implemented due to the failure of congress to pass a continuing resolution or a federal budget, an employer must provide the WMS employee at least one calendar day's notice of temporary layoff. The temporary layoff notice must inform the WMS employee of their status during temporary layoff. Notice of temporary layoff may be provided by using alternative methods as described in WAC 357-04-105.





ITEM #3 – Director’s Review Rules
Staff note:  State Human Resource staff underwent a Lean project to review the director’s review process. Chapter 357-49 WAC provides employees the opportunity to request a review by the State Human Resource Director for certain actions taken by the employer. These rules describe what actions an individual can request a review of, the process for filing a request for a review, the process used to conduct a review and the rights of an employee to appeal to the Washington Personnel Resources Board.  
These rules were brought forward at the June 9, 2015 rule meeting. Since then, we received comments from Ro Marcus, Assistant Director of Legal and Legislative Services at OFM. These rules reflect those comments received and are colored with blue text for easy reference.
We are proposing permanent adoption at the February 11, 2016 director’s meeting.

AMENDATORY SECTION
WAC 357-16-155 Can an individual's name be removed from an applicant or candidate pool for a class or all classes in a class series? An employer ((or the director's office)) may disqualify an individual by removing ((or directing the removal of)) the individual's name from an applicant and/or candidate pool for a class or all classes in a class series at ((anytime)) any time for good and sufficient reason.
AMENDATORY SECTION
WAC 357-16-160 Must an applicant or candidate who has been removed for good and sufficient reason per WAC 357-16-155 be notified of the removal? When an applicant or candidate is removed from an applicant or candidate pool for good and sufficient reason per WAC 357-16-155, the employer ((or the director's office)) must notify the applicant or candidate at the time of the removal. The notice must be in writing and specify the reason for the removal. The notice must explain the right to request a review of the removal under the provisions of WAC 357-16-170, 357-16-175 and 357-16-180. For purposes of this rule, written notice may be provided using alternative methods such as e-mail, campus mail, the state mail service, or commercial parcel delivery in accordance with WAC 357-04-105.
AMENDATORY SECTION
WAC 357-16-170 Can an applicant or candidate request a review of ((his/her)) their examination results or the removal of ((his/her)) their name from an applicant or candidate pool? An applicant or candidate may request a review of ((his/her)) their examination results or the removal of ((his/her)) their name from an applicant or candidate pool when the removal is due to good and sufficient reason under the provisions of WAC 357-16-155.
AMENDATORY SECTION
WAC 357-16-175 ((To whom and by)) When must an applicant or candidate request a review of the results of an examination or removal from an applicant or candidate pool? (((1) If the employer is responsible for the assessment process, requests for reviews of examination results under the provisions of WAC 357-16-170 must be made to the employer. If the department of enterprise services is responsible for the assessment process, requests for reviews of examination results under the provisions of WAC 357-16-170 must be made under the provisions of WAC 357-49-010.
(2) If the employer is responsible for the removal of an individual's name from an applicant or candidate pool for good and sufficient reason, the request for review under the provisions of WAC 357-16-170 must be made to the employer. If the director's office is responsible for the removal of an individual's name from an applicant or candidate pool for good and sufficient reason, the request for review will be under the provisions of WAC 357-49-010.
(3))) If an applicant or candidate requests a review of the results of an examination or removal from an applicant or candidate pool, the request ((for a review)) must be received at the employer's office ((or the director's office)) within twenty calendar days following notice of the action for which a review is requested.

AMENDATORY SECTION
WAC 357-49-010 For what actions ((can)) may an individual request a director's review? An individual may request a director's review of:
(1) ((If the department of enterprise services is responsible for the assessment process, an applicant or candidate may request a director's review of his/her examination results. If the director's office is responsible for the removal of his/her name from an applicant or candidate pool as specified in WAC 357-16-175 the individual may request a director's review. Director review decisions regarding the removal of an individual's name from an applicant or candidate pool or an individual's examination results are final and not subject to further review or appeal.
(2) An individual may request a director's review of the removal of his/her name from a layoff list as specified in WAC 357-46-145.
(3) An employee may request a director's review of the following:
(a))) Allocation or reallocation per WAC 357-13-080; ((or
(b) Performance evaluation process or procedure per WAC 357-37-080.
(4) An individual may request the director review his/her request for))
(2) Remedial action per WAC 357-19-430 or 357-19-450. Requests for remedial action must be received within thirty calendar days of the date the individual could reasonably be expected to have knowledge of the action giving rise to violation of the nonpermanent appointment or temporary appointment rules((.
(5) An employee may not request a director's review of:
(a) An alleged violation of civil service laws or rules including those pertaining to layoff, except for));
(3) Removal of ((his/her)) an individual's name from a layoff list as ((provided in subsection (2) of this section)) specified in WAC 357-46-145; or
(((b) The actions of reduction, dismissal, suspension, demotion or separation.))
(4) Performance evaluation process or procedure per WAC 357-37-080.

NEW SECTION
WAC 357-49-013 What actions are not subject to a director's review? The following actions are not subject to a director's review:
(1) Alleged violation of civil service rules including those pertaining to layoff, except for removal of an individual's name from a layoff list as provided in WAC 357-49-010(3); or
(2) Actions of reduction, dismissal, suspension, demotion or separation.

AMENDATORY SECTION
WAC 357-49-015 How does an individual or employee request a director's review? (((1))) Director's review requests must be filed ((in writing at)) with the ((office of the director.
(2) Review requests must include:
(a))) director's office. Review requests must include:
(1) The requestor's name ((and)), address ((of the employee, applicant or candidate)) and telephone number;
(((b))) (2) The name of the employer that took the action for which a review is requested;
(((c) A)) (3) If applicable, the employee representative's name, address and telephone number ((at which the employee, applicant or candidate can be reached;
(d)));
(4) For allocations and reallocations, the job classification or position of the employee;
(((e))) (5) A short statement of the grounds or reasons for the request((, and if applicable, the rule(s) the employee believes has been violated)); and
(((f))) (6) A short statement of the relief or remedy sought by the ((employee, applicant or candidate.
(3) The employee, applicant or candidate is responsible for notifying the director of any change in address or telephone number. Employees, applicants or candidates who are represented shall include the name, address and telephone number of their representative)) requestor.

NEW SECTION
WAC 357-49-0150 What happens if the individual requesting a director's review does not submit all the information required by WAC 357-49-015? (1) When the director or designee receives a request for review, the director or designee reviews the document(s) to determine whether the information required by this section has been provided.
(2) If any of the required information is not provided with the request for review, the director or designee notifies the requestor and instructs the requestor to provide the missing information and sends a copy of the notice to all parties.
(3) The requestor must provide the missing information to the director or designee and the requestor's employer, if applicable, as requested within twenty-one calendar days of the date the notification is mailed.
(4) If the requestor fails to comply with the requirements of this section, the director or designee may dismiss the request for review. 

NEW SECTION
WAC 357-49-0152 Who is responsible to notify the director or designee when there is a change in address, telephone number or representation? The requestor is responsible for notifying the director or designee of their change in address, telephone number or representation.
NEW SECTION
WAC 357-49-0154 What actions will the director or designee perform once the request for a director's review is received? Once the request for a director's review is received, the director or designee will send acknowledgment including:
(1) Case number;
(2) Instructions on how to prepare and submit the exhibits;
(3) Information on how to expedite the allocation review process; and
(4) Any additional information needed.

NEW SECTION
WAC 357-49-0156 What documents must an employer provide when a request for director's review of an allocation or reallocation is filed? (1) The employer must provide all documents considered during its review. For allocation or reallocation reviews, the documents must include:
(a) Employee's position review request or equivalent;
(b) Supervisor's statement section of the position review request or equivalent;
(c) Employee's current position description form;
(d) Organizational chart containing the employee's position;
(e) Employer's decision letter; and
(f) All other documents considered during the review.
(2) All documents must be provided to the requestor and the requestor's representative, if applicable.
(3) The director or designee may request additional information at any time.

NEW SECTION
WAC 357-49-0158 What documents must the requestor provide when a request for director's review of an allocation or reallocation is filed? The requestor must submit the exhibits that were provided to the employer during the review process if the exhibits are not duplicates of documents already provided by either party.
The director or designee may request additional information at any time.

NEW SECTION
WAC 357-49-016 What process is used to conduct a director's review? (1) The director's review is an informal process conducted by the director or designee.
(2) The review may be conducted by review of written documents, in person, by telephone or by other electronic means as determined by the director or designee.
(3) If the review is conducted by telephone, in person or by other electronic means, the director or designee shall prepare an official audio record of the review. A copy of the audio recording may be ordered from the director for a reasonable charge.
(4) The director or designee shall prepare a record of the documents reviewed and issue a written determination.

AMENDATORY SECTION
WAC 357-49-017 ((When is a)) Which director's review ((part of the appeal process)) determinations may be appealed? ((When an individual requests a director's review for any of)) The following ((types of actions, the)) director's review ((constitutes the initial step of the appeal process)) determinations may be appealed to the personnel resources board:
(1) ((Review of an employee's)) Allocation or reallocation per WAC 357-13-080;
(2) ((Review of the)) Removal of an employee's name from a layoff list as specified in WAC 357-46-145; and
(3) ((Review of a)) Remedial action request per WAC 357-49-010(((5))) (2).

AMENDATORY SECTION
WAC 357-49-018 ((Does an individual or an employer have)) Who has the right to appeal the results of a director's review ((to the board)) determination? ((Except as provided in WAC 357-49-010(1),)) Either party may appeal ((the results of the director's review to the board by filing written exceptions to)) the director's determination ((in accordance with chapter 357-52 WAC. In accordance with WAC 357-52-010, written exceptions for appeals of allocation or reallocation are filed:
(1) Through December 31, 2005, with personnel appeals board; and
(2) As of January 1, 2006, with personnel resources board)) to the personnel resources board for the actions listed in WAC 357-49-017 by filing written exceptions in accordance with chapter 357-52 WAC.

AMENDATORY SECTION
WAC 357-49-022 Who has the burden of proof in a director's review? The ((individual or employee requesting the director's review)) requestor has the burden of proof in a director's review. This means that the requestor must prove to the director or designee that based on the information reviewed by the employer, the employer's decision should be reconsidered.
AMENDATORY SECTION
WAC 357-49-023 For purposes of this chapter, how must ((written)) documents be filed with the director? (1) Filing ((papers for director's review requests. Papers that must be filed with the director for)) by mail: Director's review requests are considered ((to be)) filed ((only)) when ((the papers are actually)) received in the director's review office in Olympia, Washington.
(2) Filing ((papers for director's review requests by telephone facsimile.)) by fax:
(a) ((Written)) Documents ((filed with the director for review requests by telephone facsimile)) by fax are considered ((received)) filed when a legible copy of the documents is ((reproduced on the director's telephone facsimile equipment in the director's review office)) received. If transmission begins after ((customary)) office hours, ((which are)) 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding legal holidays, the document will be deemed filed on the next business day.
(b) ((Any)) Documents ((filed with the director by telephone facsimile should be preceded)) by fax must have a cover page identifying the addressee; the ((party)) person making the transmission, including the address, telephone and ((telephone facsimile number of such party)) fax number; the review to which the document relates; the date of transmission; and the total number of pages included in the transmission.
(c) The ((party)) person attempting to file ((papers by telephone facsimile)) by fax bears the risk that the papers ((will)) may not be timely received or legibly printed, regardless of the cause. If the ((telephone facsimile)) fax is not legible, it will not be considered ((as if it had never been)) sent.
(((d) The original of any document filed by telephone facsimile should be mailed to the director within twenty-four hours of the time that the telephone facsimile was sent.
(3) The filing of papers for director's review requests)) (3) Filing by electronic mail ((("))e-mail(("))) ((is not authorized without the express prior approval of the director, and only under such circumstances as the director allows)): If the document is sent after office hours, 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding legal holidays, the document will be deemed filed on the next business day.

AMENDATORY SECTION
WAC 357-49-035 When does a director's review determination become final? (((1) Director review decisions regarding the removal of an individual's name from an applicant or candidate pool or an individual's examination results are not subject to further review or appeal and become final when notice of the determination is served on the parties.
(2) For all other director's determinations,)) If no exceptions are filed, the determination becomes final thirty calendar days after notice of the determination is served on the parties.

NEW SECTION
WAC 357-49-040 How are director's review determinations served? Service of director's review determinations is accomplished as provided in WAC 357-04-105.
NEW SECTION
The following sections of the Washington Administrative Code are decodified and recodified as follows:

	Old WAC Number
	New WAC Number

	357-49-017
	357-49-0165

	357-49-018
	357-49-0205

	357-49-020
	357-49-0201





REPEALER
The following sections of the Washington Administrative Code are repealed:

	WAC 357-49-019
	What civil service rules govern the director's review process?

	WAC 357-49-025
	How must exhibits for director's reviews be prepared and exchanged?

	WAC 357-49-027
	What happens if the person requesting a director's review does not submit all the information required by WAC 357-49-015?



For Reference Only:
WAC 357-49-019 What civil service rules govern the director's review process?
Chapter 357-49 WAC governs the process under which director's reviews are conducted.

WAC 357-49-025 How must exhibits for director's reviews be prepared and exchanged?
(1) When exhibits are submitted for any director's review, one copy must be provided for the director or designee and one copy must be provided to the opposing party.
(2) For allocation reviews, employees must submit all exhibits through the employer's human resource office. The employer's human resource representative is responsible for forwarding all exhibits to the director or designee within the time frames set by the director or designee.
(3) For all other director's reviews, the party submitting the exhibit is responsible for providing copies to the director or designee and opposing party within the time frames set by the director or designee.
(4) The parties must pre-mark their exhibits for identification before they are provided to the opposing party and submitted to the director or designee.
(5) The director or designee may limit the number, scope and timing of exhibits.

WAC 357-49-027 What happens if the person requesting a director's review does not submit all the information required by WAC 357-49-015?
(1) When the director receives a request for review, the director reviews the document(s) to determine whether the information required by this section has been provided.
(2) If any of the required information is not provided with the request for review, the director instructs the person requesting the review to provide the missing information and sends a copy of the notice to all affected parties.
(3) The person requesting the review must provide the missing information as requested within twenty-one calendar days of the date the notification is mailed.
(4) When the director receives the requested information, a copy will be sent to the other affected parties.
(5) If the person requesting the review fails to comply with the requirements of this section the director may dismiss the request for review.
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