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RULE-00-0040 HARPER v. WASHINGTON STATE UNIVERSITY (2002)

Discusses: Employee’s right to appeal to the Board when denied reversion to classified service after being dismissed from exempt position for gross misconduct and malfeasance.
On May 9, 2000, Harper was terminated from his exempt position for gross misconduct and malfeasance.  Harper appealed to the PAB alleging violation of WAC 251-04-040(13) and RCW 41.06.070.  Harper alleged WSU improperly denied him the right to revert to his former classified position following termination from his exempt position.
On April 6, 2001, the PAB granted Summary Judgment to Washington State University concluding that no violation of RCW 41.06.070(3) or WAC 251-04-040(13) occurred when Harper was dismissed from his exempt position for “gross misconduct and malfeasance” and was subsequently denied the right of reversion to a classified position.  The PAB declined to review WSU’s determination that Harper’s conduct while he was an exempt employee constituted gross misconduct and malfeasance, thereby allowing denial of his request to revert to the classified service.

Harper appealed the decision to Thurston County Superior Court.  The court ordered that a classified employee who accepts appointment to an exempt position and who is denied reversion to classified status at the end of his exempt employment is entitled a forum to review whether the basis for termination constitutes gross misconduct or malfeasance.  The court remanded the matter to the PAB.

The PAB found that neither of the causes for dismissal was sufficient to eliminate a former classified employee’s reversion right and that the WSU violated civil service law and higher education personnel rules by denying Harper’s request to revert to classified service. WSU was ordered to revert Harper to the highest class of position previously held or to a position of similar nature and salary.
Agency reversed.
RULE-98-0043 VIVANCO v. SKAGIT VALLEY COLLEGE (2001)

Discusses: Salary determination following conversion of exempt status to classified.
Vivanco’s position was converted from exempt status to classified status. Vivanco’s exempt position was governed by the terms of her contract. Skagit Valley College (SVC) placed Vivanco at the first step within the classified position’s salary range that was not less than her current exempt salary. Vivanco appealed arguing that SVC improperly determined her salary after her exempt position was converted to classified status.
The Board concluded that SVC complied with the applicable rule when it established Vivanco’s hourly wage and placed her in the first step within the salary range which was not less than her exempt salary.

The appeal was denied.

RULE-00-0043 SCHAPER v. WASHINGTON STATE UNIVERSITY (2001)

Discusses: Reversion to the highest classification previously held.
Schaper was employed by Washington State University (WSU) as a classified employee in a Maintenance Mechanic I position. Schaper accepted an exempt appointment as an Equipment/Facilities Supervisor and was subsequently notified that his exempt appointment would be discontinued.
Schaper requested reversion to classified service upon the conclusion of his exempt appointment.  The highest classified position he’d held was a Maintenance Mechanic I.  Schaper was reverted to a Maintenance Mechanic I position.

Schaper argued that when his exempt position was discontinued, two Maintenance Supervisor I positions were available. Schaper contended that his exempt position was, in actuality, a Maintenance Supervisor I position and therefore, he should have been reverted to a Maintenance Supervisor I position. WSU argued that Schaper was reverted to a Maintenance Mechanic I position because it was the highest classified position he had previously held.
The Board concluded that when Schaper's exempt appointment was discontinued, he had a right to revert to the highest class of position previously held.  He had never held permanent status as a classified Maintenance Supervisor I.  Therefore, his reversion right was to a Maintenance Mechanic I position.  

The appeal was denied. 

RULE-99-0011 NELSON v. EASTERN WASHINGTON UNIVERSITY (2000)

Discusses: Placement in an abolished classification following reversion.
In 1993, Nelson’s classified position was converted to an administrative exempt position. Subsequently, Nelson was informed that his exempt appointment was being terminated effective April 9, 1999. On March 10, 1999, Nelson informed EWU personnel that he wished to return to civil service and revert back to the highest class of position he previously held. The highest class of position Nelson previously held was Auditor III.  EWU placed Nelson in the Auditor III class even though it no longer existed as a classification in the Higher Education class plan.
EWU asserted that based on the Board’s decision on Hille v. EWU, Case No. 3771-V2 (1994), it was required to place Nelson in a civil service position in the highest class held prior to implementing his layoff. Nelson asserted that EWU placed him in a non-existent position which was not listed on the Higher Education job specifications listing and did not have any viable duties and responsibilities assigned to it. 

Nelson also argued that he should have received seniority service credit for the time he was in the exempt position. EWU argued that Nelson was not entitled to receive seniority credit for the time he was in exempt status.

The Board concluded that EWU technically violated the rule when it placed Nelson in a position that was not a classified service position. The Board found that EWU should have placed Nelson in a position in a civil service classification which was of similar nature and salary. The Board further concluded that Nelson failed to present evidence to support or prove that EWU violated any rules regarding his seniority date and failed to prove that the civil service rules entitled him to receive seniority credit for the time he was in exempt status. 

The appeal was denied. 
Note: Under current rule (WAC 357-46-055), the seniority date is the employee's most recent date of hire into state service. State service includes exempt service; therefore, employees receive seniority credit for time spent in exempt status unless there was a break in service between the exempt appointment and the classified appointment.
RULE-97-0071 MURRAY v. WASHINGTON STATE UNIVERSITY (1998)

Discusses: Whether voluntary resignation constitutes a waiver of reversion rights.
Murray voluntarily resigned from his exempt position effective July 1. By letter dated July 21, Murray requested to exercise his reversion rights. WSU denied his request because he had voluntarily resigned. 

The Board concluded that Murray had the statutory right to revert to the classified service so long as he made application to do so within 30 days of the conclusion of his exempt appointment.  The Board found that Murray informed WSU of his intent to revert to classified service within 30 days of the conclusion of his exempt appointment. Therefore, Murray should have been returned to classified service to the highest class of position previously held or to a position of similar nature and salary.

The appeal was granted. 

RULE-98-0004 HOUGHTON v. DEPT. OF SOCIAL AND HEALTH SERVICES (1998)

Discusses: Return rights to a position of similar nature based on salary.
Houghton was an exempt employee in an Acting Medical Director position for the Department of Social and Health Services (DSHS). Before becoming an employee of DSHS, Houghton had been employed in a classified position as a Physician 3 at Department of Corrections (DOC). He left that position to accept a classified position as a Medical Consultant Supervisor (MCS) at DSHS. While Houghton was employed at DSHS, the Physician 3 classification received a pay increase which placed the Physician 3 at a higher salary level than Houghton’s former MCS position. Houghton’s Acting Medical Director position ended and he was reverted to a Physician 3 position at DOC.

Houghton argued that DSHS should not have relied solely on salary in determining the highest level of classification he previously held. Houghton contended that DSHS should have considered classes with similar duties, training, experience, and skill requirements in making this determination.  DSHS argued that salary levels are adopted by the Washington State Personnel Resources Board to be reflective of the level of responsibility, duties, training, experience, and skills required of a classification. DSHS asserted that Houghton was given reversion rights to a Physician 3 position at DOC because it had a higher salary range than the MCS position at DSHS.  

The Board agreed that the salary levels adopted by the Washington State Personnel Resources Board were reflective, in part, of the level of responsibility, duties, training, experience, and skills required of a classification. On that basis, Physician 3 was the highest class of position previously held by Houghton.  

The appeal was denied. 

RULE-96-0049 GALBRAITH v. DEPT. OF FINANCIAL INSTITUTIONS (1997)

Discusses: Training plans following reversion.
Galbraith was a Savings and Loan Review Analyst (SLRA) with the Department of General Administration’s (GA) Division of Savings and Loan Associations. In 1990, he accepted an exempt appointment with the Military Department. While Galbraith was employed at the Military Department, the Department of Financial Institutions (DFI) was created.  DFI assumed responsibility of the operations of the Savings and Loan Division from GA.  As a result, staff positions were transferred from GA to DFI.  In 1995, Galbraith called DFI and advised that his position with the Military Department was being abolished and that he wanted to exercise his reversion rights. DFI placed Galbraith in a SLRA position and assigned him special projects.

After some time Galbraith appealed contending that since he was reverted he had been denied the opportunity to perform the duties consistent with his job classification and that he was performing entry level duties which were outside his job classification. Galbraith admitted that he needed a certain amount of time to become familiar with the current examination procedures because he had been out of the banking industry for six years. However, Galbraith argued that, since his reversion, he has been denied the opportunity to perform the duties consistent with his job classification. DFI recognized that Galbraith needed time to learn the current examination procedures. DFI argued that it provided Galbraith a developmental assignment and contended that Galbraith had not cooperated in DFI’s attempt to provide him with the opportunity to take courses to further his knowledge and skills. DFI did not develop a training plan for Galbraith. 

The Board acknowledged that DFI attempted to provide Galbraith with a developmental training plan to assist him in enhancing his knowledge and skills. But the Board was concerned that Galbraith never received a written training plan specifically detailing the skills and knowledge that he needed to acquire or the time frame in which he was expected to complete the plan. The Board was also concerned that DFI did not identify when Galbraith could expect to resume performing duties consistent with the SLRA job classification. The Board directed DFI to develop a training plan, with Galbraith’s input and cooperation, which outlined the timeframes for completion of the training plan and a date that Galbraith could be expected to resume performing duties consistent with the SLRA job classification.

The appeal was granted in part. 

V94-119 SMITH v. DEPT. OF SOCIAL AND HEALTH SERVICES (1994)

Discusses: Placement in a position of similar nature and salary based on CQs when a classified position is exempted.
Smith’s Information Resource Program Manager (IRPM) position was exempted from the civil service and Smith was not offered the exempt appointment. Smith was entitled to return to classified service in a position of similar nature and salary. The Information Technology Manager (ITM) 3 class was at the same salary range 64 as the IRPM position, but Smith was denied a position as an ITM 3. Instead, he was placed in a Fiscal Program Manager 3 position which DSHS determined was of similar nature to his former IRPM position and his salary was “Y-rated” at range 64.

Smith argued that he should have been offered an ITM 3 position because the position was similar to his IRPM position. DSHS argued that it reviewed the ITM 3 position as potentially similar, but found that it was not similar based upon classification questionnaires (CQs) for the applicable positions.

The Board determined that the overall specifications for the ITM series were superficially similar to those of the IRPM class, but that the individual CQs were significantly different and that the ITM position identified by Smith was not similar in nature. The Board concluded that because the ITM 3 position was not “of a similar nature,” DSHS was not required to offer it to Smith. The Board also concluded that “Y-rating” the FPM 3 position to salary range 64 made that position of a similar salary to Smith’s prior IRPM position. The Board commented that while the practical effect, as it worked out, may have been to deprive Smith of incremental step increases, legislatively-determined across-the-board salary increases, and even potential retirement benefits, this was simply too speculative to determine at the time he returned to classified service.

The appeal was denied. 

HEPB No. 3485 SEMMLER v. EASTERN WASHINGTON UNIVERSITY (1992)

Discusses: Whether voluntary resignation constitutes a waiver of reversion rights.
Semmler resigned from his classified position and stated that the reason for his resignation was to accept employment at Spokane Community College. Semmler met with representatives of EWU prior to his resignation and discussed transfer of benefits but he did not discuss leave without pay options even though on the checkout list provided by EWU, he indicated that he had “discussed separation or leave with pay option with the Benefits Office.” Semmler’s exempt position at Community Colleges of Spokane ended and he requested return to classified service at EWU. EWU denied his request. 

The Board determined that if Semmler had been on leave without pay from EWU, he would have had the right to revert. By choosing to resign his position, Semmler forfeited his right to revert. 

The appeal was denied.
Note: This case is based upon a previous higher education rule (WAC 251-22-200) which required that a classified employee taking an exempt position be granted a leave of absence without pay with the right to return to classified service.  The current civil service rules do not require an employee to request a leave of absence to ensure their return right.
3868-V3 BENNETT v. UNIVERSITY OF WASHINGTON (1994)

Discusses: Reversion to the highest classification previously held.
Bennett was a classified Computer Services Consultant (CSC) 3. He moved into an exempt position until 1989, reverted back to a CSC3, and as a result of a layoff, bumped down to a CSC2 and then to a CSC1 in 1989. He was appointed to another exempt position in 1991 and was laid off in 1993. At issue in this appeal was whether Bennett, as a result of the 1993 layoff from his exempt position, had the right to revert to a CSC3 position, as he maintained, or whether he only had the right to revert to a CSC1 position as the University maintained. 
The Board determined that using the University’s interpretation would make the Legislature’s use of the word “highest” meaningless. The Board commented that if the Legislature had meant to say that reversion was to the “most recent” position, it could have done so. The Board concluded that Bennett was entitled to revert back to the highest position he held in classified employment prior to accepting the exempt position and that he was entitled to revert to the CSC3 position. 

The appeal was granted.

DELCARATORY RULING: 

88-002 DEPARTMENT OF CORRECTIONS/MUSSELWHITE/CLARK (1988)
Discusses: Return to a position filled by an incumbent with more seniority.
Clark had been a classified employee as Superintendent, Adult Corrections. The position was exempted and she was appointed to the position. In September 1988, she was notified her exempt appointment was being terminated. Pursuant to MSR 356-06-055, Clark was appointed to the classified position of Community Corrections Facility Administrator in which Musselwhite, an employee senior to Clark, was the incumbent. 

MSR 356-06-055(5) provided that an employee returning to the classified service from the exempt service may replace an incumbent currently in the position to which the employee is returning. The replaced incumbent is entitled to the rights and options of the reduction-in-force procedures of the agency. 

Since Musselwhite was the incumbent of the position, he was the excess employee in that position. He was notified that he was being reduced in force.
MSR 356-30-330 required agencies to have reduction-in-force procedures which contained a provision that an employee who had been reduced in force could bump a less senior employee. Musselwhite had more seniority than Clark. 

The Board concluded that the reduction-in-force notice to Musselwhite should have provided that he could bump Clark. Clark would then be reduced in force. 

In his dissent, Board member White concluded that he would not issue a declaratory ruling until there had been a hearing with full opportunity for all parties to present their respective positions. The preliminary hearing did not serve that purpose and White took no position on the majority’s interpretation of the rules. 

Note: Under current rule (WAC 357-19-195), upon an employee being returned to a classified position there are fewer positions than there are employees entitled to such positions, the employer's layoff procedure applies. Therefore, if an employee returning from an exempt appointment is returned to a filled position, the employee with the least seniority will be given layoff rights.   
V87-074 GIGER v. DEPARTMENT OF CORRECTIONS (1987)
Discusses: Placement in a position of similar nature and salary when the former classified position is exempt.
Giger had been Superintendent of the Larch Mountain Honor Camp in a classified position. In 1980, the position was placed in exempt service and he was appointed to the position. In 1987, he was notified that he was being separated from the exempt appointment and that the highest classified position available to him was either Correctional Captain or Correctional Program Manager. He appealed. 

MSR 356-06-055 provided that an employee returned from exempt service would return to the highest class of position in which the employee previously held status or to a position of similar nature and salary. The highest classified position previously held by Giger was Correctional Camp Superintendent, which had been placed in exempt service. 

The Board considered the following classes; Correctional Captain, Classification and Treatment Chief, and Community Corrections Facility Administrator. The Board determined the class of Correctional Captain was not similar in nature or salary to the class of Correctional Camp Superintendent. The class of Classification and Treatment Chief was the closest in salary but the duties were not similar.  The duties of the Community Corrections Facility Administrator were similar in nature. Although the salaries were not similar, the difference was substantially less than that between Correctional Captain and Correction Camp Superintendent. DOC was ordered to appoint Giger to a position as Community Corrections Facility Administrator even if there was an incumbent and to consult with the Department of Personnel to determine the appropriate salary.

Agency reversed. 

Note: Under current rule (WAC 357-19-205), when an employee is returned from exempt service, the employee's base salary must not be less than the employee's previous base salary in classified service, adjusted according to any changes to the salary range that occurred while the employee was in exempt service. 

V85-24 STERN v. DEPT. OF SOCIAL AND HEALTH SERVICES (1985)

Discusses: Reversion to the highest classification previously held.
Stern’s classified position was exempted and he was appointed to the exempt position. He was subsequently informed that his exempt appointment would end and that he had reversion rights to the highest classified position in which he had held permanent status. Stern took exception to the position offered and filed an appeal. 

The Board determined that when Stern elected to return to classified service, DSHS should have considered both filled and vacant positions in determining the option for Stern. The Board also determined the DSHS should offer Stern a position at a salary not less than the salary he left, adjusted according to salary changes made in the interim.
Agency reversed.
Note: Prior to July 1, 2005, the rule on determining an employee’s salary when they returned from an exempt appointment said the employee shall return “to a salary not less than the salary they left, adjusted according to salary changes that would have occurred in the interim.” The current rule says the employee's base salary must not be less than the employee's previous base salary in classified service, adjusted according to any changes to the salary range that occurred while the employee was in exempt service.
V85-94 STERN v. DEPT. OF SOCIAL AND HEALTH SERVICES (1986)

Discusses: Reversion to a position of similar nature and salary.
In case V85-24 (above), the Board determined that when Stern elected to return to classified service, DSHS should have considered both filled and vacant positions in determining the option for Stern. The Board also determined DSHS should offer Stern a position at a salary not less than the salary he left adjusted according to salary changes made in the interim.  DSHS reviewed positions at the appropriate salary range and offered Stern one of the positions. Stern filed an appeal contending the position was not similar in nature, that it was going to be reallocated or abolished, and that giving him that position did not meet the criteria in MSR 356-06-055(1). 

Stern cited a number of positions at the same salary range claiming they were more similar to his previous classified position than the one offered. The Board concluded that it wasn’t necessary to determine whether those positions were more similar to his previous classified position. The question before the Board was whether the one offered was similar.

The Board concluded that while not identical, the position offered was similar. Further, any changes which might be made in the future were not relevant in deciding the case. 

Agency affirmed.

V82-50 PETERSON v. DEPT. OF SOCIAL AND HEALTH SERVICES (1982)

Discusses: Salary determination (Y-rate) following reversion.
Peterson’s civil service position (Mental Health Community Programs Director, range 62) was exempted by action of the State Personnel Board effective January 15, 1982. By letter dated May 6, 1982, Peterson was offered a temporary appointment to the exempt position. He accepted the temporary appointed but requested a return to classified service on June 13, 1982. The highest class Peterson had previously held was a Mental Health Program Administrator 2 at range 55, and Peterson was returned to a position in that class, effective June 14, 1982. Peterson had been at range 62 before the position was exempted and appealed claiming that he should be Y-rated at range 62. 
The Board concluded that Peterson was appropriately returned to the position at range 55. The decision of the agency not to request a Y-rate was not a violation of the rules.

Agency affirmed. 
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